
Minutes of the Regular Meeting of the

Zoning and Planning Board

Tuesday, February 19, 2008
Lake Lure Municipal Center

Chairman Washburn called the meeting to order at 9:32 a.m. 
ROLL CALL

Present:
Dick Washburn, Chairman



Tony Brodfuhrer



Bill Bush



Paula Jordan


Bud Schichtel
Russ Pitts, Council Liaison
Also Present:
Shannon Baldwin, Community Development Director


Clint Calhoun, Environmental Management Officer



Amos Gilliam, Subdivision Administrator 


Teresa Reed, Zoning Administrator



Sheila Spicer, Community Development Technician, Recording Secretary
Absent:
Mike Egan, Legal Counsel
APPROVAL OF THE AGENDA
Mr. Brodfuhrer moved to discuss items 5(A) and 5(D) after approval of the minutes and keep the rest of the agenda as presented. Mr. Schichtel seconded the motion and all were in favor.
APPROVAL OF THE MINUTES

Mr. Bush made a motion to approve the minutes of the January 15, 2008 regular meeting. Mr. Brodfuhrer seconded the motion and all were in favor.

NEW BUSINESS

(A) Discuss CU-08-01, A Conditional Use Permit Request from Camp Lurecrest for a Camp in the R-3 Resort Residential Zoning District

Mr. Baldwin addressed the Board and gave them a brief history on the camp designation and how it became a conditional use in the R-3 zoning district. He stated Jerry Martin, Executive Director of Camp Lurecrest, approached the town in 2005 to secure a permit to expand the existing camp by adding a building at the lake shore. At that time it was realized that camps were not a permitted use in the Town of Lake Lure. The town amended the regulations to add a definition for camps and allow them as a conditional use in the R-3 Resort Residential zoning district. Camp Lurecrest never secured a conditional use permit for their existing camp. The camp would now like to add a climbing tower and possibly a storage shed. Mr. Baldwin pointed out that there are two site plans included with the Board’s packet; one showing only the existing structures, and another showing the existing structures as well as the proposed structures. He reminded the Board that they are to review the plans and make a recommendation to the Board of Adjustment as to whether the appearance of the project is in harmony with the neighborhood character.
Mr. Bush stated that, in his opinion, the only pertinent issue for the Board to consider is whether or not the tower should be allowed. Mr. Baldwin responded that the Board could make recommendations on the existing structures as well as the proposed climbing tower. Ms. Reed mentioned that section 92.045 (B)(2) of the Zoning Regulations states “Applications which do not involve the change in appearance of a building or premises, as determined by the Zoning Administrator, shall not be required to be reviewed by the Zoning and Planning Board.” She agreed with Mr. Bush that the climbing tower and storage shed are the only relevant issues.
Mr. Schichtel enquired as to whether there are any fire protection standards that need to be met for the climbing tower. Jeremy White, Camp Director for Camp Lurecrest, responded that the tower will be separated from other structures by approximately 100 yards and will not be wired for electricity, so no fire safety measures are needed. He also stated that he is in ongoing discussions with Fire/Safety Coordinator Ron Morgan on ways to expand the existing water system to provide enhanced fire protection for the entire camp, as well as better ways for fire trucks to maneuver around the camp in the event of a fire.
Mr. White discussed with the Board the site plan showing the existing and proposed structures. Ms. Spicer pointed out that Mr. Egan’s memo to the Board stating that the camp did not know the precise location of the proposed climbing tower was incorrect. Mr. White assured the Board that the location of the climbing tower shown on the site plan is the location it will be located. He stated that the proposed tower will be used as part of the camp’s outdoor adventure program. He stated that he has also talked to the fire department about possibly using the climbing tower for training purposes. Chairman Washburn asked if Mr. White anticipated any noise being generated by the climbing tower. Mr. White responded that, as there would be no wiring to the tower, the only noise would be the sounds of excited kids as they climbed on the tower. He pointed out that the proposed location of the tower is in a clearing surrounded by trees. 
There was a brief discussion on the proposed storage shed. Mr. White pointed out the location of the shed on the site plan and stated the shed would be no larger than 14’X14’.

Commissioner Pitts asked about the status of replacing the tire seawall along the lakeshore. Ms. Reed stated she was told by the North Carolina Department of Environment and Natural Resource’s (DENR) Division of Water Quality (DWQ) the tire seawall is considered a fish habitat and could not be removed. Mr. Calhoun clarified that removing the entire seawall would be equivalent to removing a reef due to the sand bar that has built up around the seawall. He did mention that portions of the wall are beginning to degrade and he has discussed replacing the wall in phases instead of replacing the entire wall at one time.
Mr. Brodfuhrer moved, in three separate motions, to recommend to the Board of Adjustment that the existing Camp Lurecrest, as well as the proposed climbing tower and storage shed, be approved for a conditional use permit. Mr. Bush seconded the motions and all were in favor.

Mr. Bush made a motion to recommend to the Board of Adjustment that the plans presented are in harmony with the Town of Lake Lure 2007-2027 Comprehensive Plan and the Future Land Use Map (a copy of which Mr. Baldwin handed out at the meeting) contained therein. Mr. Brodfuhrer seconded the motion and all were in favor.
(D) Discussion on Home Occupation
Mr. Bush stated that he has raised this issue in the past. He further stated that the regulations used to allow only one outside employee for home occupations, but have been amended to now allow up to three outside employees. He pointed out that he is aware there are many residents in town who use their dwellings for a home occupation and he has no problem with this, as long as the home occupation does not affect the surrounding neighborhood. Commissioner Pitts responded that he feels the number of employees is irrelevant, and he would not support any amendments that regulate the number of employees a home based business can have.

Ms. Reed addressed the Board and pointed out that home occupations are only allowed in residential districts as a conditional use. She mentioned that most home occupations currently in operation do not have a conditional use permit, some of which are grandfathered. She also pointed out that section 92.117 of the zoning regulations outlines criteria that conflicts with the definition of home occupations. Mr. Baldwin suggested that Ms. Reed outline the inconsistencies and bring back to the Board at a later date. 
Commissioner Pitts stated that he doesn’t feel the Town should create regulations that require a multitude of its citizens to obtain a variance or a conditional use permit. Mr. Baldwin agreed and pointed out that the technology today is allowing more and more people to work from their homes and the regulations should recognize that fact. John Bittle, a local contractor, addressed the Board and agreed that he doesn’t feel the number of outside employees is what makes a difference in whether a home occupation impacts the neighborhood. He reminded the Board that the zoning regulations state, if a home occupation becomes a nuisance, the Zoning Administrator is to require it to cease. He mentioned that he has had a home based business in Lake Lure for over 20 years and has always strived to not have a negative impact on his neighbors. 
Ms. Reed stated that, by her interpretation of the definition for home occupations in the Zoning Regulations, if the business is not conducted entirely within the dwelling unit or an accessory structure it is not a home occupation. 

Mr. Baldwin stated that he would ask Ms. Reed to research what the regulations now allow and outline any inconsistencies and ask Mr. Gilliam to research how other communities are regulating home occupations. This research will be compiled and presented to the Board at a later date.
OLD BUSINESS

(A) Discuss Amendments to the Zoning Regulations Regarding Tree Protection

Ms. Jordan stated the version of the amendment to the tree protection provisions in the Zoning Regulations included in the Board’s packet includes the edits discussed at the previous meeting. Ms. Jordan suggested amending Section One of the proposed ordinance by adding the following underlined text:
“section one: Section 92.005 of the Zoning Regulations of the Town of Lake Lure, entitled “Definitions”, is hereby amended by replacing Figure 1 as attached and adding the following definitions”
She also suggested amending the proposed definition for sensitive natural area by adding the following underlined text:

“’Sensitive Natural Area.’  Any area, which is sensitive or vulnerable to physical or biological alteration, as identified now or hereafter by the North Carolina Natural Heritage Program and which contains one or more of the following:  (1) habitat, including nesting sites, occupied by rare or endangered species;  (2) rare or exemplary natural ecological communities;  (3)  significant landforms, hydroforms, or geological features;  or (4) other areas so designated by the North Carolina Natural Heritage Program, which are sensitive or vulnerable to physical or biological alteration.”

Mr. Bittle addressed the Board and pointed out that Figure 1 does not include areas that will need to be cleared for utilities. He stated that an 8 foot path is generally needed for utility and septic lines.

There was a lengthy discussion concerning the proposed amendment to section 92.120 (E)(5) which would allow the removal of up to 10 significant trees on ones’ own property. Chairman Washburn questioned whether this would be per occurrence or per year. Mr. Calhoun pointed out that this would probably be the most difficult provision to enforce. Mary Ann Dotson addressed the Board and asked if there has been any research into whether there are a certain number of significant trees that is desirable in a healthy forest. Mr. Calhoun agreed that it would be worth looking into, especially in light of recent fires. He expressed the importance of maintaining healthy forests and pointed out that each area is unique and needs to be managed in a different way. Ms. Jordan asked if Mr. Calhoun could do some research and make recommendations on the number of trees that is healthy for different types of forests and possibly recommend an average that would work for all types. Mr. Calhoun responded that enforcing a provision like that would require town staff to perform the role of a forest manager. Mr. Baldwin agreed and stated that the more complex the regulations become the more expertise is required of town staff. Chairman Washburn stated he doesn’t feel the Town should be attempting to regulate the cutting of trees after the property has been developed. Mr. Baldwin pointed out that the North Carolina General Statutes allows municipalities to regulate the removal of trees before or during development; however, special legislation is required to regulate the removal of trees post development. Commissioner Pitts stated that he feels more research should be done into the legality of section 92.120 of the Zoning Regulations. The consensus of the Board was to leave out section 92.120 (E)(5) of the proposed amendments. 
Ms. Jordan stated that she would make the edits to the proposed amendments discussed today and bring back to the Board at the next meeting.
NEW BUSINESS
(E) Discussion on Civil Penalties and Amendment Procedures
Mr. Baldwin reminded the Board that provisions had been added to the Zoning Regulations allowing enforcement staff to assess civil penalties. He pointed out that, since the regulations also have a provision making violations a Class 1 Misdemeanor (section 92.998 (G)), the Town is not eligible to keep any civil penalties assessed, and must in fact submit all civil penalties to the Board of Education. He stated that if section 92.998 (G) were removed the Town could keep all civil penalties collected. He mentioned that the misdemeanor penalty is rarely used due to the fact that district attorneys are reluctant to tie up the court system with zoning violations. Commissioner Pitts stated that, if civil penalties are not paid, the Town would still have the option of seeking an injunction against the property owner in civil court.

After a brief discussion, Ms. Jordan stated that she feels the civil penalty process allows the Town to accomplish the majority of gaining compliance issues. She moved that the Board recommend to Town Council removing section 92.998 of the Zoning Regulations. Mr. Bush seconded the motion and all were in favor.
(C) Discussion on Section 92.130 Lot of Record
There was a brief discussion on section 92.130 of the zoning regulations which reads “Only where the owner of a lot consisting of one or more lots of official record in any district at the time of the adoption of this chapter, or his successor in title thereto, does not own sufficient contiguous land to enable him to conform to the minimum lot size requirements of this chapter, may such lot be used as a building site subject to the provisions of § 92.101”. Mr. Baldwin stated staff had been under the impression that section 92.130 prevented individuals from building on lots that don’t meet the minimum lot size requirements if the property shares or had shared common ownership with contiguous property since 1979. He pointed out that the memo in the Board’s packet from Mr. Egan stated that this is in fact not true.
Mr. Bush stated he feels the language suggested in Mr. Egan’s memo would accomplish what the Town wants. This language reads as follows:

"A nonconforming vacant lot shall not be developed if it can be, or could have been, combined with an adjoining lot (owned by the same person) on or at any time after the effective date of these regulations in order to create a single lot. For the purposes of this section, 'adjoining' shall be deemed to mean the sharing of one or more common lot lines and access to both lots can be provided by the same street without crossing that street.

"A nonconforming lot may be developed if, at the effective date of this ordinance, the lot is located in (a) a subdivision in which the lot is located has received preliminary plat approval or (b) a subdivision in which the lot is located has received final plat approval."
 Mr. Baldwin mentioned that the new language would not be retroactive. There was a brief discussion on paragraph 2 of the suggested language from Mr. Egan and what impact it would have on new subdivisions that have lots dissected by a road. Mr. Baldwin stated that staff and Mr. Egan would do more research and get back to the Board at the next meeting. 
OLD BUSINESS

(C) Discussion Regarding Design Guidelines for New Commercial Construction Manual
Ms. Jordan stated she would like to address the possibility of having four sections in the new design guidelines. Items in the manual that are addressed by the regulations could be listed under “required” or “prohibited” and items that are suggested but not mandated could be listed under “preferred” and “discouraged”. Mr. Baldwin pointed out that, if mandatory standards are included, it would now be considered a design manual and no longer guidelines. After a brief discussion, Mr. Baldwin asked the Board for permission to work with Clemson University on the comments from the Board and staff and bring back the next draft at a later date. Mr. Brodfuhrer moved to allow this and Mr. Schichtel seconded. The motion passed unanimously. 
NEW BUSINESS

(B) Review of Bylaws
Mr. Brodfuhrer stated that, based on a brief discussion with staff prior to the start of the meeting, Mr. Egan’s comments on the bylaws included in the Board’s packet would be drafted into the bylaws and brought back to the Board at a later date. Mr. Baldwin pointed out that the ordinance creating the Zoning and Planning Board in 1982 has more than likely been amended, and he feels it is important to research these possible amendments prior to changing the bylaws.
Mr. Brodfuhrer stated that he feels the bylaws should require all members to live inside the Town limits on at least a part time basis. Mr. Baldwin pointed out that it was unlikely Town Council would appoint someone to the Board that does not. 

Mr. Brodfuhrer mentioned that the Board is continually amending the agenda due to the fact that old business is listed before new business. Ms. Spicer stated that she could have some leeway in the order of business when preparing the agenda if the requirement for the order of business were removed from the bylaws. Mr. Baldwin stated that this would be done at the same time the other amendments were made.
PUBLIC COMMENT

Chairman Washburn asked Commissioner Pitts if the Marilyn Moore lawsuit had been settled. Commissioner Pitts responded that it had and the Town was now waiting on the settlement to be approved by the presiding Superior Court judge. He stated that as soon as the settlement was approved, the Board would be updated on any procedural changes that would need to be made.

Mr. Baldwin reported on the status of updating the Flood Plain Regulations and Flood Insurance Rate Maps (FIRMs). He pointed out that these updates are mandated by the state and necessary if the Town wishes to collect funds from the state after a natural disaster. He stated that the base flood elevation (BFE) for the lake has been set at 998’ elevation. He outlined the process the Town will have to follow to adopt the new map and regulations and mentioned that the Town would have to bear the costs of the updates. He mentioned that the cost of mailing out notifications alone would be close to $5000.00 and it would be difficult for the Town to go above and beyond the state notification requirements. Commissioner Pitts pointed out that the new map and regulations could have a sever impact on property owners. Mr. Calhoun mentioned that existing structures would be grandfathered. Commissioner Pitts asked if this meant it would not affect insuring those existing structures. Mr. Calhoun responded he was not sure and reminded the Board that the Town Municipal Center is below the BFE. Mr. Baldwin stated the new regulations showing what the state requires and what the state recommends will be brought to the Board at the March meeting. He mentioned to the Board that Mr. Calhoun has been designated the Town’s Flood Plain Administrator. Mr. Calhoun stated that the deadline for adoption of the new regulations is July 2, 2008.
Chairman Washburn recommended that, due to the importance of adopting the new regulations in a timely manner, Commissioner Pitts appoint another council member to attend the Zoning and Planning Board meetings if he would be unable to attend. Commissioner Pitts responded that he planned to do this on an ongoing basis.

OLD BUSINESS

(B) Discuss Amendments to the Subdivision Regulations Regarding Tree Protection
There was no discussion on this agenda item. It will be placed on the agenda for the March 18, 2008 meeting.
ADJOURNMENT

Mr. Brodfuhrer moved to adjourn the meeting. Mr. Bush seconded the motion and all were in favor.

The meeting was adjourned at 12:50 p.m. The next regular meeting is scheduled for March 18, 2008 at 9:30 a.m.
ATTEST

_______________________________________

                                     Richard Washburn, Chairman

_______________________________________

Sheila Spicer, Recording Secretary                           
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